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Transport Accident Commission
VCE Legal Studies

Unit 1: Criminal law in action
Area of Study 2: Criminal law

Worksheet 2: Criminal law and road use

Outcome 1
On completion of this unit, students should be able to explain the principles of criminal law and apply them to one or more cases to justify a decision.

Key knowledge

• principles of criminal liability, including elements of a crime, the presumption of innocence, the burden and standard of proof, age of criminal responsibility and participants in crime

• crimes against the person and related defences

• crimes against property and related defences

• the criminal investigation process, including police powers and individual rights and responsibilities in dealing with police.
The general principles of criminal liability

The general principles of criminal liability are as follows:

· The ‘mens rea’ (the guilty mind) and ‘actus reus’ (the wrongful act) must be established in most cases involving indictable offences. In summary offence cases such as speeding, ‘mens rea’ does not need to be established.
· The burden of proof rests with the prosecution. This means that the prosecution (Crown) has the responsibility of establishing each of the elements of the offence for which the person has been charged.
· The standard of proof is beyond reasonable doubt. This means that to be convicted of an offence, the prosecution must establish the guilt of the defendant to a high degree (much more demanding than in civil cases).
Types of offences
When Australia became a federation in 1901, designers and engineers were just beginning to develop prototypes for what would later become the motor car. Of course, the modern vehicles sold in the year 2009 and beyond are far superior. 

Even small four-cylinder cars are capable of achieving speeds in excess of 160 km/h, and vehicle manufacturers battle for world dominance of a multi-billion dollar new car market. Faster, sleeker, more powerful; these are the features of new cars that are used to market them. In response, parliaments have established laws to regulate drivers, passengers and pedestrians, as well as car manufacturers, who are bound by safety standards in the construction of new vehicles. 

The statute law regulating driver behaviour is mainly found in the Crimes Act 1958 and the Road Safety Act 1986. There are also regulations developed by bodies such as VicRoads and the Executive Council, over a period of time, with the purpose of regularly updating the law. Also, the courts have played a vital role in interpreting the law made by parliament.

The offences of culpable driving causing death and dangerous driving causing death or serious injury

The offence of culpable driving covers homicides caused by the culpable driving by a person of a motor vehicle. This offence is committed where a person drives a motor vehicle negligently, recklessly or whilst under the influence of drugs or alcohol. The relevant statute law in this area is found in Section 318 of the Crimes Act 1958, Division 9 – Driving Offences Connected with Motor Vehicles
	Section 318: Culpable driving causing death

(1) Any person who by the culpable driving of a motor vehicle causes the death of another person shall be guilty of an indictable offence and shall be liable to level 3 imprisonment (20 years maximum) or a level 3 fine or both.

(2) For the purposes of subsection (1) a person drives a motor vehicle culpably if he drives the motor vehicle-

1. recklessly, that is to say, if he consciously and unjustifiably disregards a substantial risk that the death of another person or the infliction of grievous bodily harm upon another person may result from his driving; or

2. negligently, that is to say, if he fails unjustifiably and to a gross degree to observe the standard of care which a reasonable man would have observed in all the circumstances of the case; or

3. whilst under the influence of alcohol to such an extent as to be incapable of having proper control of the motor vehicle; or

4. whilst under the influence of a drug to such an extent as to be incapable of having proper control of the motor vehicle.

(2A) Without limiting subsection (2)(b), negligence within the meaning of that subsection may be established by proving that-

a) a person drove a motor vehicle when fatigued to such an extent that he or she knew, or ought to have known, that there was an appreciable risk of him or her falling asleep while driving or of losing control of the vehicle; and

b) by so driving the motor vehicle the person failed unjustifiably and to a gross degree to observe the standard of care which a reasonable person would have observed in all the circumstances of the case.



	Section 319: Dangerous driving causing death or serious injury

(1) A person who, by driving a motor vehicle at a speed or in a manner that is dangerous to the public having regard to all the circumstances of the case, causes the death of, or serious injury to another person is guilty of an indictable offence and liable to level 6 imprisonment (5 years maximum).

(2) In this section serious injury has the meaning given by section 15.




Offences relating to driving while intoxicated and driving under the influence of drugs

Some categories of drivers are required to have a zero Blood Alcohol Concentration (BAC). These include:

· professional drivers such as truck, bus or taxi drivers
· Probationary Licence holders
· Learner drivers.
Drink driving offences are not only committed on public roads. It is also an offence to drive while intoxicated on private property such as in a supermarket carpark or on farming land. Those caught driving with a BAC over the legal limit face heavy fines and loss of licence and, for the most serious offenders, possible imprisonment.

It’s also an offence to:

· Drive under the influence of drugs.
· Refuse to provide a breath or blood sample or stop at a booze bus (or Random Breath Test station), or fail to co-operate in the conduct of a breath or blood test.
· Have a BAC of .05 or over while accompanying a Learner driver.
	Road Safety Act

Part 5 of the Road Safety Act 1986 creates five offences relating to drink -driving:

· Section 49(1)(a): driving or being in charge of a motor vehicle while under the influence. This particular offence relates to motorists who are obviously affected by alcohol, and who register a BAC reading above the legal maximum;

· Section 49(1)(b): driving or being in charge of a motor vehicle while exceeding the legal maximum BAC;

· Section 49(1)(f): failing the test offences. Such offences occur where a motorist (who has submitted to a preliminary breath test) later refuses to undertake a blood or breath test within three hours of driving or being in charge of a motor vehicle. For a motorist to be charged under this provision, he/she must later register a BAC in excess of the maximum allowable;

· A refusal to provide a blood or breath sample is also an offence. This relates to situations, for example, where a motorist on a highway refuses to stop his/her vehicle at a preliminary breath test location, or if that person does stop, if they refuse to cooperate with the taking of a breath specimen. This also relates to individuals who are admitted to hospital following a motor vehicle accident, but refuse to submit to a blood test; and

· Section 52: This provision relates to persons who cannot exceed a BAC of .00 such as Probationary License holders, drivers of specific categories of heavy vehicles, and Learner drivers.




For more information on the Victorian Government’s policies in this area of drink driving, see www.arrivealive.vic.gov.au/node/148
?  Key questions
1. What is culpable driving? How serious is culpable driving as an offence? Give three examples of situations where culpable driving has occurred.
2. Explain the offence of ‘dangerous driving causing death or serious injury’.
3. Some people argue that we should not use the word ‘accident’ in relation to a collision on our roads. Explain in 250 words, referring to collisions that have occurred in the past 12 months, which led to a fatality. Go to www.tac.vic.gov.au/road-safety and click on ‘statistics’.
4. Examine the drink driving statistics for fatalities linked to drink driving. What is the trend with regard to deaths on country roads compared to roads in Melbourne? Give two reasons for this trend.

Possible sanctions under criminal law and an evaluation of their effectiveness

There are many sanctions (sentencing options) available to the courts in dealing with offenders. The materials in this unit are directed at young people so we will focus on youth training centre orders and youth residential centre orders. The Children, Youth and Families Act 2005 came into effect in April 2007. The Act represented significant reform in legislation for both the Child Protection and Youth Justice programs in Victoria.  Most notably, the age jurisdiction of the Criminal Division of the Children’s Court increased from 17 to 18 years of age. A number of other changes were also made to the Children and Young Persons Act 1989.

One of the main sentences imposed on young people is a Youth Training Centre Order. To obtain information on Youth Training Centre Orders see www.dhs.vic.gov.au and search ‘Youth Justice Centre Order - Information for young people’ 
The main legislation relevant in this area is Section 32 of the Sentencing Act 1991 (Vic).
	Section 32: Sentencing Act 1991 (Vic)

Subject to sections (2A) and (2B), if a sentence involving confinement is justified in respect of a young offender, a court may make a youth training centre order or a youth residential order if it has received a pre-sentence report and:

a) it believes that there are reasonable prospects for the rehabilitation of the young offender; or

b) it believes that the young offender is particularly impressionable, immature or likely to be subjected to undesirable influences in an adult prison.

2. In determining whether to make a youth training centre order or a youth residential centre order, a court must have regard to:

a) the nature of the offence; and

b) the age, character and past history of the young offender.

2A.
A court must not make a youth training centre order in respect of a young offender 
who at the time of being sentenced is under the age of 15 years.
2B.
A Court must not make a youth residential centre order in request of a young 
offender who at the time of being sentenced s aged 15 or more.
3. The maximum period for which a court may direct that a young offender be detained in a youth training centre or youth residential centre is:

a) if the court is the Magistrates’ Court- two years; and

b) if the court is the County Court or the Supreme Court - three years.

4. Sub-section (3) applies irrespective of how many offences the young offender is convicted of in the same proceeding.

5. If:

a) a sentence of detention is imposed on a young offender already under such a sentence; and

b) the subsequent sentence is cumulative on the prior sentence; and

c) the aggregate of the periods of the unexpired portion of the prior sentence and the subsequent sentence exceeds the relevant maximum period set out in sub-section (3)- the subsequent sentence must be taken to be a sentence that the young offender be detained after the completion of the prior sentence for the period then remaining until that maximum period is reached.




?  Key questions
To answer these questions below, you are required to:

· Watch the short films, The Price of Friendship and Social Death from the MAFMAD films

· Read Mentally, teens drive best alone by Steve Biddulph
· Go to www.vicroads.vic.gov.au and collect information on Victoria’s Graduated Licensing System 
· Go to www.tacasfety.com.au and go to Statistics for information on road fatalities in Victoria.
1. Outline the process for the Graduated Licensing System (GLS) in Victoria.

2. Give three reasons why the GLS was considered necessary.

3. Read the article, ‘Teens drive best alone’ by Steve Biddulph. To what extent do the opinions expressed by Steve Biddulph support the decision of the Victorian Government to introduce a GLS?
4. Read the excerpt below from a judge of the County Court of Victoria when sentencing a teenage offender who had pleaded guilty to the offence of culpable driving.
“In relation to the crime of culpable driving, I say to you that it is a serious offence, the gravity of which has been recognised by parliament by the fixing of a maximum penalty of a fine of up to $240,000 or a maximum prison term of 20 years’ imprisonment. It is the ultimate crime, which can be committed against society by persons who have no criminal intent. It involves the death of a human being.

You did not intend the dreadful accident ...  but  ... death is the extreme social consequence of the accident. His graduation day became the last day of his life and by your plea of guilty to the offence, you have acknowledged the burden of guilt, which must remain with you permanently. ”

With reference to the resources listed above (including the MAFMAD films and the feature article by Steve Biddulph), write a 500-word response in which you choose one of the forms below:
a) You are a student leader and it is the end of Year 12. Write a speech in which you encourage other students to be responsible road users.
b) You have just obtained your probationary licence. Write the dialogue for a conversation between three friends, in which you as the driver is trying to encourage others to be responsible when driving a car or as passengers.
c) Produce an internal monologue of a young driver who has caused the death of a friend in a motor vehicle collision.
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